IN THE UNI TED STATES BANKRUPTCY COURT FOR
THE EASTERN DI STRI CT OF TENNESSEE

I N RE
NO. 92- 32687
PATRI CI A MADDOX HARPER
Chapter 7

N N N N

Debt or

NUCHI EF SALES, | NC.; SOUND
COWODI TI ES, | NC.; GARNAND
MARKETI NG, | NC.; JOE MARI NARQG,
d.b.a. ATLANTIC FRU T CO. ;

ABC FARMS, I NC.; KENT W
NORTHCRCSS, d. b.a. NORTHCROSS
DI STRI BUTI NG FOOD SERVI CES OF
AVERI CA, d.b.a. AVERI FRESH,
CONTI NENTAL FRU T CO., | NC.;
KATZ SALES, | NC.; PANAVA BANANA
DI STRIBUTING CO., INC; SIX LS
PACKI NG CO.; UNI TED APPLE
SALES, INC.; and VBJ PACKI NG

I NC.

Plaintiffs
V. ADV. NO. 92-3159

PATRI CI A MADDOX HARPER

N N N N’ N N N N’ N’ N e N N’ e e e’ e e e e e

Def endant
[ ENTERED: 1-22-093]

MEMORANDUM

The plaintiffs' conplaint seeks an order declaring a certain
obl i gati on nondi schar geabl e under the provisions of § 523(a)(4) of
t he Bankruptcy Code. Contending there are no genui ne i ssues of na-
terial fact, the plaintiffs filed a notion for summary judgnment
supported by affidavits and exhibits on Decenber 15, 1992. Pur-
suant to a scheduling order entered in this adversary proceedi ng,

the defendant had fifteen days fromthe filing of the notion to
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respond. The scheduling order al so provided that a hearing on any
pendi ng di spositive noti ons woul d be conducted on January 13, 1993.
At the tinme of the hearing, no response had been filed by the
defendant to the plaintiffs' notion. Al t hough at the hearing
counsel for the defendant requested nore tinme to respond to the
notion, the court denied this request because no valid reason was
presented justifying the failure to conply with the previously-

established tinme schedul e.

The def endant was a st ockhol der, principal officer, and direc-
tor of Maddox Brothers, a whol esal e produce distributor that sold

fresh fruits and vegetables to restaurants and grocery stores.

Bet ween January 30, 1990, and June 5, 1991, the plaintiffs
sol d produce to Maddox Brothers worth $193,480.01. The plaintiffs
filed with the Secretary of Agriculture and with Maddox Brothers
their notices of intent to preserve the benefits of the trust im
posed by the Perishable Agricultural Commodities Act of 1930, as
amended, 7 U.S.C. § 499, et seq. ("PACA"). The U. S. Departnent of
Agricul ture conducted an i nvestigation and audit of Maddox Brot hers
and determ ned the qualified anount of the plaintiffs' PACA cl ai ns.

The qualified anbunt exceeds the ampbunt at issue here.

Maddox Brothers went out of business in June of 1991 | eaving
the plaintiffs unpaid. On August 13, 1991, the plaintiffs com

menced an action in the United States District Court seeking to
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enforce their rights under the PACA trust. The conplaint naned
Patricia Harper as a defendant. Maddox Brothers defaulted in the
action and a default has been entered against it. The plaintiffs
settled their clai magai nst an addi ti onal defendant, First Anerican
National Bank, in the amunt of $97,500 reducing their claim
agai nst Maddox Brothers and Harper to $95,780.01. The district
court action was stayed when Harper filed her bankruptcy petition

in this court on June 1, 1992.

Maddox Brot hers was the purchaser of produce fromthe plain-
tiffs and thus was the trustee of the plaintiffs' PACA trust.
Har per was the president, principal stockhol der, and bookkeeper of
Maddox Brot hers. She al so ran and supervi sed t he day-t o-day oper a-
ti ons of Maddox Brothers. She purchased produce from produce ven-
dors and paid for produce and signed the conpany checks. She al so
borrowed noney on behalf of Maddox Brothers and pl edged Maddox
Brot hers' assets, includinginventory and accounts receivable from

the sale of produce to Iending institutions.
.

The plaintiffs contend the defendant is indebted to themin
t he anount of $95, 780.01 and that such debt is nondi schargeable
under the provisions of 8§ 523(a)(4) of the Bankruptcy Code.
Section 8§ 523(a)(4) provides in relevant part:
(a) A discharge under section 727 .

of this title does not di scharge an i ndi vi dual
debtor from any debt--



(4) for . . . defalcation while acting in
a fiduciary capacity .

11 U.S.C. A. § 523(a)(4) (West 1979).

Maddox Brot hers was a deal er and nmerchant of perishable agri -
cul tural commodities ("produce") and subject to PACA. The plain-
tiffs, who sold and delivered produce to Maddox Brothers, filed
their notices of intent to preserve the benefits of the trust with
the Secretary of Agriculture and with Maddox Brothers as required

by & 499e(c)(3) of PACA

The plaintiffs argue that PACA inposes a fiduciary relation-
shi p between the plaintiffs and Maddox Brothers within the neaning
of 8 523(a)(4) and that the defendant, as controlling agent of
Maddox Brothers, is liable for any defal cation commtted by Maddox

Brothers in breach of its fiduciary duties.

Section 499e(c)(2) provides in relevant part as foll ows:

~Perishable  agricultural commodi ties
received by a conm ssion nerchant, dealer, or
broker in all transactions, and all invento-

ries of food or other products derived from
perishable agricultural commodities, and any
recei vabl es or proceeds fromthe sale of such
comodi ti es or products, shall be held by such
comm ssion merchant, dealer, or broker in
trust for the benefit of all unpaid suppliers
or sellers of such commodities or agents in-
volved in the transaction, until full paynent
of the sums owing in connection with such
transacti ons has been received by such unpaid
suppliers, sellers, or agents.



7 U S.CA 8 499%(c)(2) (West Supp. 1992). The trust is created
when produce is "received by a conmm ssion nerchant, dealer, or
broker" and exists "until full paynent of the sunms owing in con-
nection with such transacti ons have been received by such unpaid
suppliers, sellers, or agents.” Tom Lange Co. v. Stout (In re
Stout), 123 B.R 412, 415 (Bankr. WD. la. 1990); Debruyn Produce
Co. v. Richnond Produce Co. (Inre R chnond Produce Co.), 112 B.R
364, 386 (Bankr. N.D. Cal. 1990); Inre Atlantic Tropical Mt., 118
B.R 139, 141 (Bankr. S.D. Fla. 1990); Blair MerriamFresh Fruit &
Produce Co. v. Jark (Inre DDK MB. Inc), 95 B.R 774, 776 (Bankr.
D. Colo. 1989).

The term "fiduciary capacity,” contained in § 523(a)(4) ap-
plies only to express or technical trusts and does not extend to
inplied trusts, which are inposed on transacti ons by operation of
| aw as a matter of equity. See Capitol Indem Corp. v. Interstate
Agency (Inre Interstate Agency), 760 F.2d 121, 124 (6th Cir. 1985)
(construing 8 17(a)(4), predecessor to 8§ 523(a)(4)); Carlisle Cash-
way v. Johnson (In re Johnson), 691 F.2d 249, 251 (6th Cr. 1982)
(construing 8 17(a)(4)). The statutory trust created pursuant to
t he provisions of PACA satisfies the express or technical trust
requirements of 8§ 523(a)(4). Cf. Capitol Indem Corp. v. Inter-
state Agency (In re Interstate Agency), 760 F.2d at 124 (section
1207(1) of the M chigan |Insurance Code establishes an insurance
agency relationship as an express trust fiduciary relationship);

Carlisle Cashway v. Johnson (In re Johnson), 691 F.2d at 252



(hol di ng that the M chi gan Buil di ng Contract Fund Act satisfies the
express or technical trust requirenents of 8 17(a)(4)). O her
courts that have considered this precise issue have al so concl uded
that PACAtrusts giveriseto the fiduciary capacity required under
§ 523(a)(4). See Collins Bros. Corp. v. Nix (Inre Nix), 1992 W
119143 (M D. Ga. April 10, 1992); Tom Lange Co. v. Stout (In re
Stout), 123 B.R 412.

The corpus of the PACAtrust is broadly defined to consist of
t he produce delivered to the produce buyer and the products, ac-
counts receivable, and proceeds generated by the produce. 7
US CA 8499 (c)(2) (West Supp. 1992); 7 CF.R 8 46.46(c). The
PACAtrustee is required to maintain "trust assets in a nanner that
such assets are freely avail abl e to sati sfy out standi ng obligations
to sellers of Perishable Agricultural Commodities." 7 CF.R 8§
46. 46(e)(1). "Any act or om ssion inconsistent with this responsi-
bility, including dissipation of trust assets, is unlawful and in
violation of [7 U.S.C. 8 499b]." Id. " Dissipation' neans any act
or failure to act which could result in the diversion of trust
assets or which could prejudice or inpair the ability of unpaid
suppliers, sellers, or agents to recover noney owed in connection

with produce transactions.”" 7 C.F.R 8§ 46.46(b)(2).

"Defal cation" within the neaning of 8§ 523(a)(4) enconpasses
enbezzl enment, the m sappropriation of trust funds held in any
fiduciary capacity, and the failure to properly account for such

funds. Capitol Indem Corp. v. Interstate Agency (Inre lnterstate
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Agency), 760 F.2d at 125. Such wrongdoi ng under § 523(a)(4) does

not have to be intentional. | d.

Maddox Brothers had a fiduciary duty to hold the produce
received fromthe plaintiffs and any accounts receivable or pro-
ceeds derived fromtheir saleintrust for the plaintiffs. Because
nei t her the produce, the accounts receivable, nor the proceeds of
produce are now avail able to satisfy the plaintiffs' unpaid cl ai s,
and because there has been a failure to properly account for the
funds, Maddox Brothers is guilty of defalcation. Moreover, the
def endant, as t he responsi bl e corporate officer, is personallylia-
ble for the tortious injury commtted by her without taking into
account a piercing of the corporate veil. See Capitol Indem Corp.
v. Interstate Agency (In re Interstate Agency), 760 F.2d at 125.
The focus of fiduciary liability is upon the actor responsible for
t he act rather than the corporate form Liability is prem sed upon
the person who actually caused the harm Citronel |l -Mbile
Gathering v. Herrington, 826 F.2d 16, 23-25 (11th G r. 1987). Wen
there are fiduciary responsibilities of a corporation, it is the
enpl oyee or officer responsible for inplenmenting the fiduciary
responsibilities who is liable for any acts of defalcation.
Collins Bros. Corp. v. Nix (Inre Nx), 1192 W 119143, p. 12. In

this proceeding that person is the defendant.

Accordingly, the plaintiffsareentitledto a sumuary judgnent

decl aring the indebtedness owed to them by the defendant as a re-



sult of the defendant's defalcation is nondi schargeable under 8§

523(a)(4) of the Bankruptcy Code. An order will enter.

JOHN C. COXX
United States Bankruptcy Judge



